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pliances and materials, the relation of master and servant was cre- 
ated. This instruction was supplemented by further statements to 
the same effect so that the jury was clearly informed that if the 
contract to sink the well contained an undertaking on the part of 
the defendant to' frnish the tools, appliances and materials required 
for the work, that fact would suffice to convert it in to one of em- 
ployment, and the relation of the parties- under it into that of mas- 
ter and servant. This was erroneous in that the vital and controlling 
factor of the defendant's right of control, or the lack of it, was ig- 
nored and a comparatively immaterial incident made conclusive." 
In Flori v. Dolph the point of the decision was that where the serv- 
ants of a master negligently injure the employees of an independent 
contractor the master is liable for the negligence of his own serv- 
ants, though he would not be liable for the negligence of the inde- 
pendent contractor. It appeared that ' defendant, the owner of a 
building, had a yearly contract with an electrical company for the 
inspection and supervision of elevators 'therein. An elevator being 
discovered out of order, the electrical company directed a corpora- 
tion engaged in the business of repairing elevators, defendant being 
absent, to repair the defect, and plaintiff and another were sent for 
that purpose. It became necessary for plaintiff to go into the pit 
of an elevator in commission to ascertain what was wrong with the 
other one, and before doing so he instructed the operator not to 
run it above the sixth floor or below the second. The operator ran 
it above the sixth floor, and counterweights were lowered and in- 
jured plaintiff. It was held that the operator was, notwithstanding 
plaintiff's orders, still the servant of defendant, for whose negligence 
defendant was liable, as a change of relation could not be effected 
unless the operator expressly or impliedly consented to accept plain- 
tiff as his master. The court remarked as to the pivotal question: 

"It is next important to determine the relationship of the con- 
tracting corporation, which sent the plaintiff to do the work, with 
the defendant owner. Obviously that was one of independence in 
the matter of repairing the elevator. The whole plan, including all 
the details of the repair work, was left to the skill and judgment 
of the contracting corporation. There was not a hint in the evi- 
dence that any control as to the manner of doing the work was re- 
served to the defendant or his representative in -his absence — the 
electrical company. A carte blanche was given to the contractor 
to find out and repair the defect in the running of the elevator, and 
to that end a skilled man (the plaintiff) and a helper were put on 
the job. These facts show that plaintiff's employer was an 'inde- 
pendent contractor' within the definition of that status. 

* * * * 

It necessarily follows that if the servants of such a contractor 
were injured while engaged in the performance of their duties as 
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wrongdoer and he should be held liable. An intervening cause 
should not be held to excuse the first cause unless such intervening 
cause is one so unusual and so improbable as not to be reasonably 
foreseen or considered by an ordinarily prudent man. Otherwise 
one could say: 

'I will commit this negligent wrong, though I know, or believe, 
it will probably cause another negligent wrongdoer, another inter- 
vening independent agency, to commit an injury.' " 

The second decision referred to is that of the United States Cir- 
cuit Court of Appeals, Fifth Circuit, in Hudgins v. Hann (March, 
1917, 240 Fed. 387). It was held that the owner of a building which 
had been injured by fire, leaving a dangerous wall standing, might 
be liable for injuries to property of an adjoining owner caused by 
a fall of the wall when struck by lightning, if a reasonably prudent 
person would have anticipated that the wall, in the condition it was, 
was liable to fall as a result of such cause. It appeared that the 
defendant had taken steps to make necessary repairs to her building 
and employed a reputable building contractor to do all that was con- 
sidered necessary to make the walls safe and a reputable architect 
to supervice the contractor's work. The opinion concludes: 

"We have been referred to a number of decisions to the effect 
that the owner is not liable in such a case as the instant one, where 
he was free from personal negligence in the selection of those em- 
ployed to make damaged structures on his permises reasonably safe. 
It seems to us that such decisions are inconsistent with the recog- 
nition and proper enforcement of the duty of the owner of property 
so to use it as not to injure another. He is not an insurer against 
injuries to others due to the faulty condition of a structure on his 
premises; but he is under a positive duty to keep his property from 
being a cause of danger to others rightfully on or near to it by 
reason of any defect in structure or condition of repair which rea- 
sonable care and skill can guard against, and liability for injuries 
resulting from a breach of this duty cannot be shifted by the owner 
to another selected to act in the former's stead, and who fails to 
exercise the requisite care and skill (Lauer v. Palms, 125 Mich. 671, 
89 N. W. 694, 58 L. R. A. 67; Ainsworth v. Lakin, 180 Mass. 397; 
Ryder v. Kinsey, 62 Minn. 85, 64 N. W. 94, 34 L. R. A. 577, 54 Am. 
St. Rep. 623; Marney v. Scott, 1 Q. B., L. R., 986; Webb's Pollock on 
Torts, 638). A proprietor's right to the use of his premises is not 
an absolute one, but is qualified and limited by the right of others 
to the lawful possession and enjoyment of their property. The con- 
tinuance of a damaged structure on his property binds him to adopt 
such precautions as reasonable care and skill suggest to avoid a 
physical invasion of another's premises by the fall or collapse of 
such structure. Mullen v. St. John, 57 N. Y. 567, 15 Am. Rep. 530; 
St. Peter v. Denison, 58 N."Y. 416, 17 Am. Rep. 258). The conclusion 



1917. ] NOTES OF CASES. 227 

is that it was not error to refuse to direct a verdict in favor of the 
defendant. 

The. falling of the wall occurred during a storm in which there was 
a high wind and lightning. There was evidence tending to prove 
that there was a stroke of lightning during the storm which caused 
or proximately contributed to the collapse of the wall. An excep- 
tion was reserved to the part of the court's charge which dealt with 
this evidence. The purport of the instructions on this phase of the 
evidence was that if the overthrow of the wall was due to its being 
struck by lightning, the defendant was not liable for an injury so 
caused, if a reasonably prudent person would not have anticipated 
that the wall in the condition in which it was permitted to remain 
was liable to fall as a result of a stroke of lightning; but that the 
defendant was liable for such injury if a reasonably prudent person 
would have reasonably anticipated that lightning was so apt to 
strike the wall and cause it to fall that such person would not have 
permitted it to stand in the condition in which it was left. This 
amounted to saying that the owner of property should take precau- 
tions against dangers incident to such ordinary manifestations of the 
forces of nature as a reasonably prudent person would anticipate 
and guard against, but is not chargeable with negligence in failing 
to provide against a danger which a reasonably prudent person 
would not have anticipated or taken action to avoid. We are not 
of opinion that there is any just ground of complaint against the in- 
struction in question. Certainly, it is not permissible for one to 
maintain a structure on his premises in such a condition that a rea- 
sonably prudent person would realize that it would become a source 
of danger to persons or property rightfully near by whenever an 
ordinary and reasonably to be anticipated force of nature might hap- 
pen to come into play upon it." 



Judgment — Action on Foreign Judgment — Conclusiveness of Adju- 
dication. — In Chicago Life Ins. Co. v. Bertha R. Cherry, in the Su- 
preme Court of the United States (May, 1917, 37 Sup. Ct. R. 492), 
it was held that the rendition of a judgment in favor of plaintiff in 
an action upon a judgment of a court of another state, over defend- 
ants' objection that the judgment sued upon was void for lack of 
valid service of process, does not take the property of defendants 
without due process of law, where the second judgment rests upon 
the view — right or wrong — that, as the issue of jurisdiction over the 
parties was raised and adjudicated after full hearing in the former 
case, it could not be reopened in the present suit. On this point the 
court, by Mr. Justice Holmes, said: 

"This is a suit in Illinois upon a judgment recovered in Tennes- 
see against the Insurance Companies, plaintiffs in error. They 
pleaded and set up at the trial that there was a valid service upon 



